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Dear Secretary Burgum:

The Native Plant Society of New Mexico (NPSNM) respectfully submits these comments into the
public record strongly disagreeing with the U.S. Fish and Wildlife Service’s (USFWS) and National
Marine Fisheries Service’s (NMFS) proposal to rescind the definition of harm under the
Endangered Species Act (FWS-HQ-ES-2025-0034). 90 Fed. Reg. 16102 (Apr. 17, 2025).

The NPSNM strives to educate the public about native plants by promoting knowledge of plant
identification, ecology, and uses; fostering plant conservation and the preservation of natural
habitats; supporting botanical research; and encouraging the appropriate use of native plants to
conserve water, land, and wildlife. Our members have been active with conserving federally
threatened endangered plant species in the state of New Mexico.

The purpose of the Endangered Species Act (ESA) states first that it is: “to provide a means
whereby the ecosystems upon which endangered species and threatened species depend may
be conserved.” Rescinding the definition of harm in the Endangered Species Act would
significantly weaken protections for listed species and contradict the ESA’s purpose to conserve
ecosystems. The definition of “take” in the ESA includes to “harm,” and USFWS and NMES
adopted a definition of “harm” by regulation that includes significant habitat modification that
kills or injures species by significantly impairing essential behavior patterns, including breeding,
feeding, or sheltering.

This definition of harm clarifies and makes for more consistent application of the ESA across
regions. As the Center for Biological Diversity has stated, “For more than 40 years, the harm
definition—in line with the ESA’s plain language and its conservation purpose—has protected
endangered species by making it abundantly clear that acts which result in significant habitat
modification or degradation that result in actual death or injury to a species are prohibited.




Prohibiting such acts is absolutely critical to saving species from extinction... The largest driver
of extinction — both in the United States and around the world — continues to be human-
caused habitat destruction and degradation”.

Habitat modification is the most common form of take and the easiest to regulate since direct
mortality is often extremely difficult to detect. Habitat modification is used during licensing and
permitting actions to perform a Section 7 consultation and can be used by non-federal entities
in deciding whether to seek ESA permits and prepare habitat conservation plans. The current
harm definition has also underpinned conservation of endangered species in biological opinions
and habitat conservation plans written by USFSW and NMFS for decades, requiring reasonable
measures to avoid habitat destruction in exchange for incidental take permits. Rescinding the
definition could upend this sensible approach and undermine existing protections that have
prevented the extinction of more than 99 percent of species protected by the ESA by requiring
the Services to disregard habitat loss in violation of the ESA’s plain language and conservation
purpose.

In enacting the ESA, Congress recognized habitat destruction as the primary cause of species
decline, expressly referring to the destruction of critical habitat for plants as one reason for
enacting the Act: humans “can threaten the existence of species of plants and animals in any of
a number of ways, by excessive use, by unrestricted trade, by pollution or by other destruction
of their habitat or range. The most significant of those has proven also to be the most difficult
to control: the destruction of critical habitat.” H.R. Rep. 93-412 (1973). In Babbitt v. Sweet
Home Chapter of Communities for a Greater Oregon, 515 U.S. 687 (1995), the U.S. Supreme
Court found that the regulatory definition of “harm” aligned with the ESA’s plain language for
several reasons, including that the ordinary meaning of “harm” naturally encompasses habitat
modification that results in actual injury or death to members of an endangered or threatened
species.

Plants and their critical habitat are perhaps even more vulnerable than many animals to habitat
alterations because of their susceptibility to hydrological changes, light alteration, and soil
chemistry among other factors. For example, significant drawdowns of groundwater that
permanently alter habitat in wetland habitats can permanently alter the conditions required by
federally listed plant species that rely on wetland habitats for survival, resulting in their decline
or extirpation. Similarly, large-scale forest management activities that irreversibly damage
sensitive habitats could result in long-term harm to both plant and animal populations that, for
example, may require mature forest conditions.

Although the USFWS definition of harm does not directly apply to the ESA prohibitions against
removal, malicious damage or destruction, or cutting or digging up endangered plants under
ESA Section 9(2), removing “habitat modification” from the regulatory definition of harm could




set a precedent with far-reaching implications—not only for the interpretation of harm to
animals, but eventually for how harm is understood in relation to plant species.

Currently, we have 46 plant taxa in New Mexico that are state endangered, which have some
protections under NMAC 19.21.2.9. Sixteen of these plants are also federally listed, with several
more being considered. The New Mexico rule also includes a definition of the word “taking.”
NMAC 19.21.2.7(K). Modifying or degrading a species’ habitat—whether terrestrial or
aquatic—can result in direct or indirect effects that lead to injury, mortality, or population
declines. Altering the definition of “harm” in federal regulations therefore is likely to
undermine state-level definitions of “take” or “taking” and weaken the legal mechanisms used
to protect imperiled species.

This shift could make it significantly more difficult to ensure adequate protection for both listed
animal and plant species and could increase the likelihood of extinctions. Rescinding the
regulatory definition of harm could result in significantly more habitat destruction from mining,
development, oil and gas drilling and other human activities that can destroy endangered
species habitat, driving species to extinction in the process. We agree with the Center for
Biological Diversity that, “The ESA was enacted with overwhelming bipartisan support, remains
our nation’s strongest environmental law, and continues to receive strong public support. In
passing the Act, Congress adopted a policy of “institutionalized caution,” such that all
threatened and endangered species received the benefit of the doubt when agencies
considered taking actions that could harm any listed species. This proposal to rescind the
definition of harm contradicts the clear intent of Congress”. NPSNM urges you not to finalize
rescission of this definition of harm and to uphold our responsibility to protect endangered
species and the natural world.

Sincerely,

Dr.
Conservation Chair
Native Plant Society of New Mexico




