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U.S. Department of the Interior

Fish and Wildlife Service Office of Communications
5275 Leesburg Pike

Falls Church, VA 22041-3803

RE: FWS-HQ-ES-2025-0039; Endangered and Threatened Species: Listing Endangered and
Threatened Species and Designating Critical Habitat

FWS-HQ-ES-2025-0029; Endangered and Threatened Wildlife and Plants: Regulations
Pertaining to Endangered and Threatened Wildlife and Plants

FWS-HQ-ES-2025-0048; Endangered and Threatened Species: Regulations for Designating
Critical Habitat

FWS-HQ-ES-2025-0044; Endangered and Threatened Wildlife and Plants: Interagency
Cooperation Regulations

December 18, 2025
Dear Secretary Burgum:

The Native Plant Society of New Mexico (NPSNM) respectfully submits these comments into the
public record, strongly opposing the proposed changes to Section 4 (50 CFR part 424, 50 CFR
part 17 section 4(d), and 50 CFR part 17 section 4 (b)(2), and 50 CFR Part 402 section 7, of the
Endangered Species Act. The USFWS should retain the stronger 2024 rules to protect
threatened and endangered species.

The NPSNM strives to educate the public about native plants by promoting knowledge of plant
identification, ecology, and uses; fostering plant conservation and the preservation of natural
habitats; supporting botanical research; and encouraging the appropriate use of native plants to
conserve water, land, and wildlife. The society and its members have been actively involved in
rare plant conservation efforts in New Mexico.

FWS-HQ-ES-2025-0039 Listing and critical habitat (50 CFR part 424) This section of the ESA is
where the scientific process of identifying and defining the conservation needs of imperiled
species occurs. It deals with both the listing of imperiled species and the designation of critical

habitat.




The listing of a species, “requires that determinations of whether a species meets the definition
of an endangered or threatened species be based solely on the best scientific and commercial
data available” (16 U.S.C. 1533(b)(1)(A)). The proposed change would remove the phrase
“without reference to possible economic or other impacts of such determination” from the end
of 50 CFR 424.11(b). Historically, the ESA required that the decisions as to which species were to
be listed as endangered were based solely on the best available science “without reference to
possible economic or other impacts of such determination.” An agency may not override
Congress because it prefers a different policy outcome, nor may it recast a prohibited factor as a
permissible one through regulatory language. Doing so would effectively amend the statute by
regulation, something no agency has the authority to do.

This change will make it less likely that species will be designated as threatened or endangered
if they are in places where activities like logging or oil drilling occur. Many of New Mexico’s
current threatened and endangered plant species occur in areas where oil drilling, data center
development, ranching, infrastructure development, and other economic land uses threaten
their continued existence. Species have inherent values and values to humans as cultural,
aesthetic, and economic resources. It is difficult to value a species compared to other economic
uses of a piece of land.

Section 3(20) of the Act defines a “threatened species” as any species which is likely to become
an endangered species within the foreseeable future throughout all or a significant portion of
its range (16 U.S.C. 1532(20)). The proposed regulation would change the definition of
“foreseeable future” to make it more limiting in scope. In New Mexico, intensifying droughts
and wildfires that we know are impacting our native plant species are less likely to be
considered under this proposed change since the current administration dismisses scientifically
based models of climate change.

Critical habitat designation is also addressed in this section of the ESA. Habitat destruction,
modification, and curtailment are significant factors contributing to species loss and the first
factor listed in determining if a species meets the definition of an endangered species or a
threatened species. The designation of critical habitat furthers the conservation of a listed
species and is designed to help species recovery. It conserves ecosystems upon which
endangered and threatened species depend. “Once critical habitat is designated, Federal
agencies must ensure that any actions they authorize, fund, or carry out are not likely to result
in destruction or adverse modification of the critical habitat (16 U.S.C. 1536(a)(2)).” Under the
proposed regulation changes, “we are proposing to remove the phrase “without reference to
possible economic or other impacts of such determination” from the end of 50 CFR 424.11(b)".

The proposed changes to this section would allow greater weight to be given to economic
impacts of designating critical habitat over biological necessities for species protections. Critical




habitat is costly to replace once lost. Restoration can take decades and by then a species may be
lost. With this rule, the federal government could decide against protecting an endangered
species after considering lost revenue from prohibiting oil drilling or development of an
industrial complex to be built where the species lives. This critical habitat often could not be
replaced, likely leading to species’ extinction over time.

This proposed regulation change would narrow the definition of “critical habitat” to exclude
currently unoccupied but historic habitat. Historic habitat is vital for recovery of imperiled
species, especially as the areas where they currently live shrink due to the rapidly changing
climate and the chain effects of ongoing biodiversity loss. The proposed changes make it next to
impossible for federal agencies to designate currently unoccupied areas as critical habitat. This
can significantly limit a species’ ability to move or expand its range as the species recovers.

Many of New Mexico’s threatened and endangered plant species occur in very small areas or in
areas with very specific habitats, like gypsum soils or springs. Part of recovery efforts for these
species include identifying similar habitats outside their current occupied area where species
can establish new populations.

NPSNM opposes reinstating the weakened 2019 ESA listing and critical habitat regulations and
supports maintaining the 2024 protections.

FWS-HQ-ES-2025-0029 Threatened species protections, 50 CFR part 17; section 4(d).

Under the current rules, species listed as threatened receive some blanket protections from
prohibited “take”. The proposed changes would require every listed species to have individual
regulations, putting them at risk while the regulations are developed and limiting protections.
The proposed rule also provides no evidence that the blanket rule creates regulatory burdens
inconsistent with the ESA or the APA. On the contrary, eliminating the rule will increase
administrative workload by necessitating dozens of species-specific 4(d) rules, delaying urgently
needed protections.

Species like the monarch butterfly, which NPSNM has supported listing, could be left
unprotected for years even after the USFWS finalizes listings. Threatened species should receive
the same protections as endangered species as it is likely that they will become endangered
without protection. It is more economically advantageous to avoid species becoming
endangered since endangered species are likely to require more time, resources, and funds for
protection.

Removing this protection will result in long delays before threatened species receive necessary
conservation measures, directly contradicting the ESA’s precautionary design. Maintaining this
rule is critical to prevent regulatory gaps and to ensure that the ESA continues to effectively
protect threatened species.




FWS-HQ-ES-2025-0048 Critical habitat exclusions (50 CFR part 17; section 4(b)(2)) This section
identifies specific areas essential for the species' survival and recovery, with rules for excluding
areas if benefits of exclusion outweigh inclusion, provided extinction is not jeopardized.

The purpose of critical habitat is to identify the areas that are essential to the listed species’
conservation. The proposed changes to this section would allow disproportionate weight to be
given to economic impacts of designating critical habitat over biological necessities for species
protections. Critical habitat is costly to replace once lost. Restoration can take decades, and by
then a species may be lost. With this proposed rule change, the federal government could
decide against protecting an endangered species after considering lost revenue from prohibiting
oil drilling or development of an industrial complex to be built where the species lives. This
critical habitat often could not be replaced, likely leading to species’ extinction over time.
Changing the rule would likely reduce the size and effectiveness of desighated areas, increase
habitat fragmentation, and shift decision-making away from science towards political and
economic entities.

The rule also creates an impermissibly high evidentiary threshold for retaining habitat, by
stating that areas should be excluded unless the agency can demonstrate that exclusion would
lead to extinction. This reverses the ESA’s precautionary orientation and is inconsistent with the
statute’s protective purpose. Courts have consistently held that critical habitat must be
designated with recovery in mind, not merely avoidance of extinction.

Many of New Mexico’s current threatened and endangered plant species occur in areas where
oil drilling, data center development, ranching, infrastructure development, and other
economic land uses threaten their continued existence. NPSNM urges the USFWS to reject this
rollback and instead restore the more balanced 2016 policy or adopt a stronger science-based
framework. Exclusions should remain rare, justified, and fully subordinate to the biological
needs of listed species.

FWS-HQ-ES-2025-0044 Interagency Cooperation Regulations. (50 CFR Part 402) Section 7 of
the ESA establishes procedures for interagency cooperation to ensure that actions authorized,
funded or carried out by federal agencies do not (i) jeopardize the continued existence of
endangered or threatened species or (ii) result in destruction or adverse modification of critical
habitat. The proposed rule changes would make it harder to mandate mitigation or to designate
critical habitat, risking species recovery by prioritizing industry needs over science-based
conservation. The proposed changes would allow Executive Orders such as “Unleashing
American Energy”, and “Emergency Measures to Provide Water Resources in California and
Improve Disaster Response in Certain Areas”, to avoid agency review of potential impacts to
threatened and endangered species.




An important aspect of Section 7 is establishing an environmental baseline from which effects of
the proposed action are evaluated. The proposed change would cease to evaluate ongoing
activities considered “outside of a federal agency’s discretion to modify”.

By narrowing key definitions — including the “environmental baseline” and the standard for
effects “reasonably certain to occur” — the rule risks allowing agencies to overlook cumulative,
indirect, and climate-driven impacts that are well-documented in ecological literature. For many
species, particularly those experiencing habitat fragmentation or climate stress, these indirect
effects are among the primary drivers of decline. Excluding them from consideration is
inconsistent with both the ESA’s purpose and the “best available science” standard.

The USFWS must retain the stronger 2024 protections to safeguard plants, wildlife, and their
habitats, or federal projects will proceed without full scientific review. We strongly oppose the
proposed changes to Section 7.

Sincerely,

Conservation Chair
Native Plant Society of New Mexico




